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DOMESTIC CORPORATIONS. 
ARIZONA. 


INTERLOCKING DIRECTORATES. Corporations having the same direc- 
tors may make contracts with each other; and when the contracts are honest and 
fair, the courts will enforce them. Although a note may be voidable because of 
the presence of the same directors on both boards it may be ratified by action of a 


succeeding board in renewing the note. Gould Copper Mining Co. v. Walker, 152 
Pac. 853. 


CALIFORNIA. 


DEBTS CREATED IN EXCESS OF SUBSCRIBED CAPITAL STOCK. 
Section 309 of the Civil Code prohibits a corporation from creating any debts beyond 
its subscribed capital stock. Directors who consent to the creation of such excess. 
indebtedness become jointly and severally liable but the indebtedness is neither 
void nor voidable. The provision of Section 309 is merely designed to “provide 
a remedy in favor of the corporation and its creditors against those members of the 
board of directors by whose improvident or fraudulent exercise of the powers of 
the corporation debts are created disproportionate to the subscribed capital stock, 


and beyond the ability of the corporation to pay.” Hawke v. California Realty & 
Construction Co., 152 Pac. 959. 


DELAWARE. 


ANNUAL REPORT. Every corporation failing to make and file an annual 
report on or before the first Tuesday of January forfeits $200 to the State, recover- 
able with costs in an action by the Attorney General. Failure to file the report also 
renders each director then in office ineligible for one year thereafter to election or 
appointment to any office in the company as director or otherwise. Forms for 
making this report may be obtained from any one of our offices. 


THE CORPORATION ACT OF DELAWARE has many provisions which are 


considered to be favorable by lawyers in selecting a state in which to form a 
corporation. 
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The expense of incorporating in Delaware ig comparatively small. The organ- 
ization tax is 10c. on each $1,000 of authorized capital stock up to $2,000,000 and 
5c. on each $1,000 of authorized capital stock in excess of $2,000,000. In no case, 
however, is the tax less than $10. The incidental filing and recording fees are 
usually about $15. 

The annual franchise tax is low, assessed upon the authorized capital stock at 
the following rates: 

Capitalization not exceeding $25,000 


* 
“ 


For each additional $1,000,000 or part thereof 25 


Any corporation showing by its annual report that it is not engaged in business 
is assessed at one-half of the rate given above. 

Pipe line companies, gas companies, electric light, heat and power companies, 
and telegraph, telephone, cable and express companies may be organized under 
the general law. Such companies pay an annual franchise tax on the gross amcunt 
of receipts from business done in Delaware. If business is transacted wholly outside 
the state, no annual franchise tax is assessed. 

Public service companies and railroads may be organized under the general 
law to do business outside the state. It is not necessary to insert in the certificate 
of incorporation of such companies any clause or provision limiting the exercise 
of public service or railroad powers to jurisdictions other than Delaware. The 
cases in several states hold that a foreign corporation will not be permitted to carry 
on a business in the foreign jurisdiction which it is not authorized to do in the state 
of incorporation. Since Delaware does not deny the right of corporations organized 
under the general law to exercise public service or railroad powers in the state, a 
Delaware charter protects the corporation against attack on this ground in foreign 
jurisdictions. 

»- The Constitution of Delaware exempts stock of Delaware corporations when 
owned by non-resident persons or foreign corporations from taxation of any kind. 

Stocks and bonds owned by Delaware corporations are not taxable in Delaware 
(see Corporation Journal, p. 41). Holding companies may, therefore, be organized 
under the laws of Delaware and by depositing all the stocks, bonds and other securi- 
ties of the company in Delaware may enjoy complete freedom from personal property 
taxes on such property. 

A Delaware corporation is authorized by law to hold stock in other corporations 
without restriction and to purchase, hold and re-issue its own shares of stock. 


Stock may be issued for money paid, labor done or personal property, or real estate 
actually acquired by the corporation, and the judgment of the directors as to the 
value of such property is conclusive in the absence of actual fraud. Doubt which 
previously existed as to the validity of the constitutional provision regarding the 
issue of stock for property, was removed by the opinion of the Supreme Court of 
Delaware in Brooks vs. State, 79 Atl. 790. (See Corporation Trust Company 
Journal No. 24.) 
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Meetings of stockholders and directors may be held outside the state if the 
by-laws so provide. 


The only book required to be kept in the state is the original or duplicate stock 
ledger. 


By suitable provision in the Certificate of Incorporation stockholders may be given 
the right of cumulative voting, or the power to vote may be restricted to less than 
one vote for each share. 

Preferred stockholders may be deprived of voting power, or. given a limited right 
to vote on such matters or under such circumstances as may be set forth in the 
Certificate of Incorporation. 

Bondholders may be given the power to vote in the same manner as stockholders. 

Preferred stock may be issued with such preferences or privileges as may be stated 
in the Certificate of Incorporation, except that at no time shall the total amount 
of the preferred stock exceed two-thirds of the actual capital paid in in cash or 
property. and the fixed yearly dividend shall not exceed 8 per cent. Preferred stock 
may be made subject to redemption at not less than par at a fixed time and price. 

The Certificate of Incorporation may contain any provision which the Incor- 
porators may chouse to insert for the regulation of the business and for the con- 
duct cf the affairs of the corporation, and any provisions creating, defining, limit- 
ing and regulating the powers of the corporation, the directors and the stockholders 
or any class of the stockholders. 

The procedure for incorporating in Delaware is briefly as follows: 


Any three or more persons, none of whom need be residents of Delaware, may 
execute and file a Certificate of Incorporation. Upon the proper filing and recording 
of such certificate they become incorporators with authority to hold the first meeting 
of the corporation to elect directors and adopt by-laws. This meeting may be held 
in person or by proxy, and should be held within the State of Delaware. 


After the first board of directors have been elected, the directors may meet at any 
place to elect officers, authorize the issue of stock for cash cr pioperty, and transact 
such other business as may be necessary or desirable to fully complete the organi- 
zation. The company is thereupon ready to commence business without any further 
formality except to keep an agent in Delaware in charge otf a place to be known as the 
principal office of the company in Delaware, at which its name must be displayed 
and where its original or duplicate stock ledger must be kept. 

A copy of the Corporation Act of Delaware and forms for use in incorporating may 
be obtained by lawyers from any one of our offices. 


This Company assists attorneys in the organization of corporations, furnishes the 
principal office and agent for service of process, acts as custodian of the original or 
duplicate stock ledger, notifies the attorney of reports to be filed, taxes to be paid and 
other matters which may arise during the year and require his attention on behalf 
of the corporation. The company has in its files forms, precedents and information 
collected over a period of twenty-four years, during which time it has assisted 
members of the bar from all parts of the country to prepare and file the necessary 
certificates, reports and statements in connection with the organization of corpora- 
tions, and the licensing of foreign corporations to do business in the various states 
and provinces. 
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INDIANA. 


CORPORATE EXISTENCE. The existence of a corporation cannot be 
attacked collaterally in a suit by or against the corporation, on the ground that it was 
formed to acquire a right of way by eminent domain for a foreign corporation which 
was not itself permitted by law to exercise the right. The corporate existence can be 
attacked only in direct proceedings by the state for that purpose. A de facto corpora- 


tion may exercise the power of eminent domain. Louisville & N. Ry. Co. v. Western 
Union Tel. Co. of Ind., 110 N. E. 70. 


ILLINOIS. " 

VOTING TRUSTS. It is legitimate for the owners of the majority stock of a 
corporation to combine for the control of the corporation. The Supreme Court of 
Illinois upheld a voting trust in Venner v. Chicago City Railway Co., 258 IIl. 523, 
101 N. E. 949, on the ground that the trust agreement there involved, in the manner 
therein provided, was really an election by the stcckholders through their proxies, 
and so was not in violation of any constitutional or statutory provisions. But in a 
recent case the contract was held invalid where a majority of stockholders gave one 
trustee alone the power for ten years to elect three of the five directors of the cor- 
poration and to formulate and determine its policy, unrestrained and uninfluenced 
by all the other stockholders or any of them. This case-went much further than 
the Venner case. The voting power of the stock was absolutely separated from its 
ownership for a period of years so that the real owners of the property would be 


during that time entirely divested of its management and control, or of any partici- 
pation therein. This is against the public policy of Illinois where the law contem- 
plates that the directors shall be elected only by the stockholders. It is a duty as 
well as a right of the stockholder to retain in himself the power to vote and an agree- 
ment by which he deprives himself of that right may be repudiated by the parties 


to it or by purchasers of voting trust certificates with knowledge. Luthy v. Ream, 
110 N. E. 373. 


IOWA. 


INDEBTEDNESS CANNOT EXCEED TWO-THIRDS OF PAID-UP CAPI- 
TAL STOCK. Section 1611 of the Code reads in part as follows: 

“Such articles (of incorporation) must fix the highest amount of indebtedness 
or liability to which the corporation is at any one time to be subject, which in no 
case * * * shall exceéd two-thirds of its capital stock. * * *” 

The Attorney-General of Iowa holds the words “‘capital stock”” to mean paid-up 
stock and not merely stock which might thereafter be issued. Hence a corporation 
cannot hold real property and mortgage the same unless its capital stock paid-up 
and issued exceeds the amount of the mortgage to the extent prescribed by law. 
Report of Attorney-General, 1913-14, p. 104. 


STOCKHOLDERS’ MEETINGS. In the opinion of the Attorney-General 


there is no’authority in the Iowa law for holding stockholders’ meetings out of the 
state. Report of Attorney-General, 1913-14, p. 153. 


MAINE. 


INSPECTION OF STOCK BOOKS. In White v. Manter, 84 Atl. 890, Oct. 
92 





15, 1912, the Supreme Judicial Court of Maine held that Rev. Stats., Ch. 47, sec: 20, 
relating to the keeping of stock books and inspection thereof by stockholders affirmed 
the common law rule that stockholders have the right to inspect the books, records 
and papers for a proper purpose, and went further than the common law rule in not 
requiring that the purpose of inspection must relate to the interest of the stockholder 
as such. Hence a stockholder was permitted to inspect the books of the corporation 
to find out what amount of stock was owned by her husband against whom proceed- 
ings were pending to determine the amount of alimony to be allowed, and to obtain 
information to assist her in litigation against the corporation to recover dower in- 
terest in land conveyed to it by her husband. Ina recent case, however, that court 
holds that the statute does not take away the power of the court to exercise discretion 
in issuing the writ of mandamus, and where a stockholder of only one share, out of an 
issue of 72,858 shares, has admittedly acquired that one share for the sole purpose 
of enabling him to examine the list of stockholders, copy the same and sell it to 
brokers, the purpose is so obviously vexatious and improper as to warrant a denial of 
the writ prayed for. Eaton v. Manter, decided Dec. 15, 1915—not yet reported. 


MISSOURI. 


MATURITY OF BONDS. Where a negotiable bond, secured by a deed 
of trust, makes no reference to the deed to incorporate its provisions, the provisions 
of the deed authorizing foreclosure for default in the payment of interest mature 
the indebtedness only to the extent of effectuating the security through foreclosure 


and sale, and do not mature the bond. If, however, the bond incorporates the 
deed of trust by reference to its terms the bond itself matures on the happening 
of the contingencies which according to the terms of the deed precipitate the ma- 
turity of the debt. In such case the statute of limitations begins to run the 
date of the foreclosure and sale and not on the due date specified in the bond. 
A purchaser of such bonds takes with notice of the provisions of the deed of trust 
duly recorded. Brinsmade v. Johnson, 179 S. W. 967. 


NEW JERSEY. 


STOCKHOLDER CANNOT RESCIND PURCHASE OF STOCK AFTER 
APPOINTMENT OF RECEIVER. A stockholder who has been induced by 
fraudulent representation to purchase his stock and discovers the fraud just before 
the appointment of a receiver is made cannot rescind the purchase and thereby 
change his position as a stockholder to that of a creditor. The right to so change 
his status (if such right exists) must be exercised while the corporation is a going 
concern, presumably solvent and able to meet its engagements. The status as 
creditor is fixed on the date of the decree of insolvency and appointment of the 
receiver. After that date the corporation can create no further indebtedness. 
A stockholder can not avoid contribution of the unpaid portion of his stock after 
the appointment of a receiver on the ground of misrepresentations made to him 
by the corporation or its duly authorized agents. Roe v. Oradell Farms Dairy 
Co., Court of Errors and Appeals—not yet reported. 


NEW YORK. 


SHARES WITHOUT PAR VALUE. Chapter 351, Laws of 1912 provides that 
93 





THE CORPORATION JOURNAL 


“upon the formation or the reorganization of any stock corporation” except moneyed 
corporations and public service corporations, the certificate of incorporation may 
provide for shares of common stock having no par value. For a full copy of the 
law see Journal No. 35. 

The language of the statute led to considerable doubt as to whether an existing 
corporation could by amendment to its certificate of incorporation change shares 
having par value into shares without par value. The first certificate of alteration 
making the change was filed December 2, 1915, by the Union Powder Company. 
The change was agreed to by unanimous consent of the holders of all the issued 
capital stock. i 

One hundred and sixty-eight corporations have been organized this year under 
the act authorizing the creation of shares without par value. The value of this 
departure in corporation law is becoming more apparent as time goes by and we 
predict that this act will be incorporated in the statutes of many other states in the 
near future. ie 


SOUTH CAROLINA. 


UNISSUED STOCK. A corporation may, in the absence of any statutory pro- 
visions, pledge its unissued stock as collateral security, arid the pledgee may vote 
the stock, particularly where it was so agreed at the time of the loan. Such issue 
is not necessarily ulira vires or void. Granite Brick Co. v. Titus, 226 Fed. 557. 


CONSOLIDATION. The South Carolina statutes authorize a majority of 
the stockholders to dissolve a corporation and to sell its assets but make no pro- 
vision for the consolidation of corporations. The mere fact that the majority 
dissolved a corporation, sold its assets to another corporation and took stock in 
payment, thus in effect producing a consolidation, isno ground for setting aside 
the sale on motion of the minority, so long as there is no evidence of bad faith. 
J. H. Lane & Co. v. Maple Cotton Mills, 226 Fed. 692. 


DIRECTORS’ LIABILITY FOR DECLARING DIVIDENDS OUT OF 
CAPITAL. A corporation formed with a capital of $10,000 acquired certain notes 
and accounts receivable which were inventoried at their face value, $19,109.86, 
although the corporation had paid only a fraction of that amount for them. Prop- 
erty for which the corporation had paid $7,500 was inventoried at $15,484.81. 
These high book values gave the corporation an apparent but fictitious surplus. 
In five years’ time the corporation became bankrupt with liabilities of $60,000 
and assets of little more than $6,000. During the five years dividends amounting 
to 70% in the aggregate had been declared and paid. The court held that the 
directors must have known or should have known by any intelligent effort that 
the company was doing a losing business and that the dividends were paid for the 
most part, if not altogether, out of capital. The directors were therefore held 
liable for the dividends unlawfully declared. E. L. Moore & Co. v: Murchison, 
226 Fed. 679. 
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VIRGINIA. 


POWER OF CORPORATION TO FORM A PARTNERSHIP. There is no 
essential illegality in the power of a corporation to form a partnership. The existence 
and valid exercise of such power depends solely upon its being embodied in the 
charter of the corporation. The issuance of a charter containing this power is 
within the scope and authority of the Virginia Corporation Commission. An existing 
charter may be amended to include this power. News-Register Co. v. Rockingham 
Pub. Co., 86 S. E. 874. 


EXTENT TO WHICH THE CHARTER MAY GRANT POWERS. Section 
1105a, Code 1904, subsec. 2, clause h, reads as follows: 


“The certificate of incorporation may also contain any provision 
which the incorporators may choose to insert for the regulation of the 
business, and for the conduct of the affairs of the corporation; and any 
provision creating, defining, limiting, or regulating the powers of the 
corporation, of the directors, or of the stockholders, or of any class or 
classes of stockholders; provided, such provision be not inconsistent with 
this act.” 


This clause originated in the New Jersey Corporation Act and was embodied 
in the Virginia statute ipsissimis verbis. The words “creating and defining” as 


used in the statute are amply broad to provide for authority in the charter of any 
private business corporation to do any act not unlawful in itself and not prohibited 
by the statute. A very broad construction has been placed upon this provision 
in New Jersey and this construction must be considered as having been adopted 
by the Virginia legislature. News-Register Co. v. Rockingham Pub. Co., 86S. E. 874. 


WASHINGTON. 


DIRECTORS MUST ACT AS A BOARD. A resolution signed by directors 
without holding a meeting is invalid and bonds issued thereunder are void. Chavelle 
v. Washington Trust Co., 226 Fed. 400. 


TAX FREE COVENANT DOES NOT AFFECT NEGOTIABILITY OF 
BONDS. A bond containing a covenant that the debtor shall pay the interest and 
principal in full without deduction for any taxes the corporation might be required 
to pay or withhold by any law of the United States or of the State of Washington 
does not render the amount to become due on the bonds uncertain or destroy 
negotiability in any way. Chavelle v. Washington Trust Co., 226 Fed. 400. 


WEST VIRGINIA. 


REAL ESTATE CORPORATIONS. Sec. 3, Ch. 52, Code 1913, of West 
Virginia reads as follows: ‘No corporation shall be incorporated for the sole pur- 
pose of purchasing real estate in order to sell the same for profit.” This does not 
prohibit the formation of a corporation to acquire land in order to make use thereof 
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in securing the establishment of industrial enterprises where no profit is contemplated 


in the organization of the corporation. Clarksburg Board of Trade Land Co. v. 
Davis, 86 S. E. 929. 


STOCKHOLDERS’ LIABILITY. A subscriber to a subscription agreement 
cannot be bound if the objects of the corporation as stated in the certificate of in- 
corporation vary materially from the terms of the subscription agreement. Where 
the subscription agreement provided for the formation of a corporation to develop 
certain specified suburban property, and the certificate of incorporation gave the 
corporation power to hold, operate and deal in oil, coal, gas and timber lands, and 
to do a mining and manufacturing business generally, the subscriber could not be 
bound. The fact that the stockholder participated in the organization as a stock- 
holder and tendered his note in payment of the stock does not amount to a waiver 
of his rights if he did not know of the changes made in the charter. Clarksburg 
Board of Trade Land”Go. v. Davis, 86 S. E. 929. 


FEDERAL COURTS. 


RIGHTS OF MINORITY STOCKHOLDERS. On a reorganization the 
minority stockholders, who are not parties to the reorganization, are entitled to 
share in its benefits and cannot, as a condition to their acquiring their proportionate 
share of the stock of the new company, be required to pay a pro rata share of claims 
paid voluntarily by the majority. Bogert v. So. Pac. Co., 226 F. 500. 


PURCHASE OF CORPORATE PROPERTY BY AN OFFICER. Where a 
director and general manager did his utmost to stave off foreclosure of a mortgage 
he may bid in the property at sale, the property having been foreclosed. Share- 
holders of the company who had knowledge of the purchase, cannot three years there- 
after demand that the purchasers hold it in trust for the benefit of the corporation. 
In the case of mining property particularly is active diligence required. Buckler 
v. Black, 226 Fed. 703. 


FOREIGN CORPORATIONS. 


CALIFORNIA. 


FOREIGN ATTACHMENT. A foreign corporation although duly qualified 
to do business in California is still subject to attachment as a non-resident. Title 
Ins. & Trust Co. v. California Development Co. 152 Pac. 542. 


KENTUCKY. 


INSTALLATION OF ARTICLES SOLD IN INTERSTATE COMMERCE. 
A foreign corporation selling its product through traveling salesmen who take orders 
subject to approval at the home office of the company, from which the product 
is shipped to the purchaser, is engaged in interstate commerce notwithstanding 
that the agent measures the building and the place where the product is to be in- 
stalled. Louisville Trust Co. v. Bayer Steam Soot Blower Co., 179 S. W. 1034. 
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MISSOURI. 


FAILURE TO REGISTER UNDER LOCAL LAW IS BREACH OF SALES 
CONTRACT. The laws of South Carolina, Code 1912, Sections 2664, et seq., 
provide that every foreign corporation owning property or doing business in the 
state shall within sixty days after acquiring the property or commencing business, 
file a declaration designating a principal place of business, and a copy of its charter 
and by-laws. Failing to do so the corporation is subject to a fine of $500, and 
any attempt to do business is unlawful. 

A Missouri corporation engaged a sales agent to conduct a branch office in 
South Carolina. The agreement was entered into in Missouri. The corporation 
refused to comply with the statutory provisions summarized above and the agent 
after sixty days tendered back the goods and sued to recover damages for breach 
of contract. The contract contained no express stipulation binding the corporation 
to comply with the statute and it contended that the transaction was one of inter- 
state commerce not falling within the terms of the South Carolina laws. The 
court reviewed the contract (which is set forth in full in the opinion) and construed 
it as a contract of agency rather than a contract of sale between the parties. Hence 
the corporation was held to have been doing business in South Carolina and its 
failure to comply with the statute made it unlawful for the agent to conduct the 
branch office. The corporation’s failure to comply did not render the contract 
void ab initio but rendered it impossible of performance, thereby entitling the agent 
to tender back the goods in his possession and recover, as damages, the sum he 
had deposited as guaranty, salary earned and expenses. Watkins v. Donnell, 
179 S. W. 980. 


NEW YORK. 


SALES THROUGH RESIDENT AGENT NOT “DOING BUSINESS.” 
A foreign corporation had a contract with a sales agent in New York. It provided 
that the corporation should fix the prices at which goods were to be sold and should 
pay cables, duties, transportation, insurance, freight and cartage to the agent’s 
office. Invoices were made in the name of the corporation and payable at a bank. 
The agent sold partly from goods in stock on consignment and partly on commission. 
Orders from stock on hand were sold without approval of each order by the corpora- 
tion. Orders for commission sales were sent to the home office of the corporation 
and, if approved, the goods were shipped direct from factory to purchaser. The 
agent was required to make weekly reports of sales, monthly inventories of goods 
on hand, keep correct books of account, keep goods insured in the plaintiff’s name, 
pay all expenses incurred after delivery and guarantee the payment of all sales. 
He received a commission of three per cent. on all sales from stock. Purchasers 
made payments at the local bank which transmitted them from time to time to 
the home office of the corporation. The agent had only a very limited authority 
to draw against amounts paid to the bank. He sold for himself and for others 
at the same time and he alone paid the rent of the building in which he conducted 
his business. It was held that the agent but not the corporationwas doing business 
in the State. Badische Lederwerke v. Capitelli, N. Y. Supreme Court, Fulton 
County, 155 N. Y. S. 651. 
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OKLAHOMA. 


SERVICE OF PROCESS Where a foreign corporation, other than a railroad, 
stage company, or insurance company, has complied with the provisions of law as 
a prerequisite of doing business, service of process must be made on the agent ap- 
pointed for service of process according to the statute. Service on the agent or local 
business manager not at the state capital, is not sufficient service, and does not 
give the court jurisdiction. Waters Pierce Oil Co. v. Foster—not yet reported. 

The statute requires that the agent appointed for service of process be a citizen 
of the state and reside at the statecapital The agent furnished by The Corporation 
Trust Company is duly qualified by citizenship, residence and experience to act 
for foreign corporations. 


UNREGISTERED FOREIGN CORPORATIONS CANNOT SUE IN CON- 
TRACT OR TORT. Sections 1335, 1336 and 1337 Rev. Stats. 1910, provide that 
no foreign corporation, except created solely for religious or charitable purposes, 
shall transact any business in the State before it has filed a certified copy of its 
charter, paid the fees required by law and appointed an agent for service of process. 
Sec. 1341 reads as follows: 

“No foreign corporation, as above defined, which shall fail to comply with 
this article, can maintain any suit or action, either légal or equitable, in any 
courts of this state, upon any demand, whether arising out of contract or tort.” 

The Supreme Court of Oklahoma held that a foreign corporation which has 


failed to comply with the statute cannot sue in replevin to recover personal property. 
Whether a corporation can comply with the statute after commencement of the 
action, and before judgment, was not decided by the court as there had been no 
attempt to comply with the laws in this case. No question of interstate commerce 
was involved. Goodner-Krum Co. v. J. L. Owens’Mfg. Co., 152 Pac. 86. 


OREGON. 


HOLDING LAND. A foreign corporation which purchased land in Oregon, 
had the deed recorded, gave a mortgage, leased the property, contracted to sell a 
portion thereof and held and voted stock in a local irrigation company was doing 
business in Oregon and having failed to comply with the requirements prerequisite to 
doing business it was not’ permitted to sue in an action to compel specific perfor- 
mance. The fact that all contracts with the corporation were executed out of the 
state did not alter the conclusion. The contention that the transaction was a 
single isolated instance of doing business in the state was dismissed by the court 
after consideration of all the facts, chief of which were that the company had been 
formed for the purpose of taking over the land in question and was doing no other 
business. Weiser Land Co. v. Bohrer, 152 Pac. 869. 


A SINGLE ISOLATED TRANSACTION is not “doing business” in Oregon. 
Commercial Bank v. Sherman, 28 Or. 573, 43 Pac. 658; Barre Live Stock Co. v. 
Range Valley Cattle Co., 16 Utah 59, 50 Pac. 630, (a Utah case followed in Oregon) 
Weiser Land Co. v. Bohrer, 152 Pac. 869. 
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TAXATION. 
ALABAMA. 


FRANCHISE TAX. The Legislature of Alabama at its 1915 session decreed 
that franchise taxes should be paid for the fiscal year beginning October 1 instead 
of for the calendar year as heretofore. The question arose as to whether cor- 
porations having paid the franchise tax for the calendar year 1915 would be required 
to pay for the full fiscal year beginning October 1, 1915 and ending September 30, 
1916. The Assistant Attorney General has ruled that the tax must be paid for the 
full fiscal year regardless of the fact that the result will be in some cases a double 
payment for the last quarter of 1915. His opinion given under date of December 1, 
1915, is in part as follows: 

“The legislature, by Section 8 of the revenue law, made the tax payable on 
October Ist of each year. It made no exceptions, as were made in the recent license 
law, designed to permit licensees to continue the exercise of their privileges to the 
end of the time for which they had paid. The effect of the new law is to increase 
the franchise tax on corporations. This the legislature had the right to do, although 
it might not have been their wish to accomplish this result if their attention had 
been called to it.” 


NEW YORK. 


PERSONAL PROPERTY TAX. The claim for a valid personal property 
tax is a preferred claim over claims of creditors in a receivership proceeding against 
an insolvent corporation. But interest and penalties cannot be allowed. Mixter 
v. Mohawk Clothing Co., Inc., et al., 155 N. Y. S. 647. 


GENERAL. 


TAX ON STOCK TRANSFERS. Three states, New York, Massachusetts and 
Pennsylvania, have laws taxing transfers of stock. The laws, and the rulings there- 
under, bear a strong similarity to one another and to the federal law. Each state 
taxes sales of stock within its jurisdiction and also formal transfers made on the 
books of corporations within its jurisdiction. A share of stock sold in New York 
and transferred in Massachusetts or Pennsylvania or vice versa is taxable in both 
jurisdictions and must also bear a federal stamp. Thus every transfer of stock of a 
New York, Massachusetts or Pennsylvania company must carry at least two and 
possibly three stamps. In addition to the money fines prescribed for failure to 
comply with the law, each state denies the protection of its courts to the parties 
to any transfer on which the tax is not paid at the time of transfer. 

The Pennsylvania law goes into effect on January 1, 1916. The New York and 
Massachusetts laws have been in operation for some time. 


TRUSTS AND MONOPOLIES 
KENTUCKY. 


ANTITRUST LEGISLATION IN KENTUCKY began by the enactment of a 
statute in 1890 which prohibited any combination to regulate prices. The Con- 
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stitution of 1891 directed the legislature to enact laws preventing the formation of 
combinations to depreciate below its real value any article, or to enhance the cost 
of any article above its real value. In 1906 the legislature passed an act permitting 
persons to combine to sell farm products at a higher price than they could obtain 
by selling separately. In 1908 and 1910 other acts were passed the purposes of 
which were to strengthen the Act of 1906. When the Court of Appeals of Kentucky 
came to construe the Act of 1906 it had to meet the contention that the Act was 
unconstitutional since it permitted farmers to do what was prohibited to others, 
thus conflicting with the fourteenth amendment to the federal constitution. 
Confronted with this difficulty and striving valiantly to save the Act of 1906, the 
court expediently held that the Act of 1890 and the Act of 1805 should be con- 
strued together as one act and made to conform to the constitutional provision. 
It was, therefore, held that the Act of 1906, although by its terms limited to farmers 
and growers of crops, operated when read in connection with the Act of 1890, to 
confer upon all persens the same benefits and privileges extended to farmers. So, 
reading the Act of 1890 and the Act of 1906 as one act in connection with the con- 
stitutional provision it was held to be essential toa prosecution to show that the 
purpose or effect of the combination was to depreciate or enhance the price of an 
article below or above its real value. 


When the matter came before the United States Supreme Court in International 
Harvester Company v. Commonwealth, 234 U. S. 216, (See Corporation Journal 
No. 44) that court held that no human ingenuity could determine what the real 
value of an article would be in the absence of an existing combination, taking into 
consideration the many factors which would enter in under radicaily different cir- 
cumstances. Since the Kentucky court had reached the conclusion that the Act of 
1890 and the Act of 1906 were to be construed as one act, this was taken by the 
federal court to be the established construction and so the Harvester case resulted 
in making both statutes invalid because of an expedient ruling whereby the Kentucky 
court had sought to save the 1906 Act. 


Now, the Kentucky court in a case recently before it reviews the entire history 
of the legislation and the cases arising under it, acknowledges its error of construction, 
overrules its opinion in the Harvester cases, and holds the Act of 1906 and amend- 
ments of 1908 and 1910 to be void. It concludes that the constitutional provision, 
which is merely directory and not self-executing, cannot be affected by subsequent 
legislation and is still valid. It then says, with what may be imagined was a sigh of 
relief: ‘Thus putting out of the way these Acts and the decisions of this court 
holding that these Acts and the Act of 1890 and section 198 of the Constitution should 
be read together as one harmonious whole, we are now back to the safe place from 
which we ventured in 1906, and again stand on solid constitutional ground.” 


In sum, the antitrust laws of Kentucky are now the Act of 1890, the dormant 
constitutional provision of 1891 and the common-law doctrine of restraint of trade. 
The first and the last are living companion pieces of the law, and either may be 
invoked, whichever is the more available to stay the unlawful activities of any 
combination, agreement, pool, trust or monopoly which purposes to suppress com- 
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petition, control the market or regulate or fix the price of any species of property. 
Gay v. Brent, 179 S. W. 1051. 


Following the decision in Gay v. Brent, the Court of Appeals shortly there- 
after held that a petition alleging an unlawful combination to control prices of 
tobacco stated a good cause of action. Comm. v. Am. Tobacco Co., 180 S, W. 58. 


OHIO. 


THE VALENTINE ANTITRUST LAW provides in part that in addition to 
all civil and criminal penalties the person injured in his business or property by reason 
of anything forbidden by the act may recover twofold damages sustained. This 
need not be done by direct action but may be set up by way of counter-claim or set- 
off. Guyton v. Eastern Electric Co., 110 N. E. 189. 


TEXAS. 


CONTRACTS FOR EXCLUSIVE HANDLING OF GOODS ARE VOID. 
Article 7798 of Vernon’s Sayles’ Civil Statutes declares that an agreement or under- 
standing to refuse to buy from or sell to any other person any article of merchandise, 
produce or commodity is a conspiracy in restraint of trade. Article 7807 declares 
the contract or agreement to be void and not enforceable in law or equity. The 
Court of Civil Appeals of Texas holds that an agreement between a brewing com- 


pany and a retailer to handle the brewing company’s product exclusively is in 
violation of the statute and an action to recover money due thereunder cannot be 
maintained. In this case the point that the contract may have been in inter- 


state commerce was not raised on appeal. Carroll v. Evansville Brewing Associa- 
tion, 179 S. W. 1099. 


U. S. DISTRICT COURT. 


BOOKING AGENCIES sending vaudeville performers from theatre to theatre 
and from state to state are engaged in interstate commerce and amenable to the 
Sherman Anti-Trust Law. Where the owners of a number of theatres and their 
booking agents entered into a combination whereby the theatre owners were not to 
employ performers not booked through the booking agencies and the booking 
agents were not to act for any theatre employing any other booking agent or em- 
ploying any performer who played outside such circuits or who had as a representa- 
tive any person who had obtained employment for a performer outside of such cir- 
cuits, such attempt at monopoly was a violation of the Sherman Law. The damages 
sustained by a performer’s agent blacklisted by the members of such combination 
were within the seventh section of the Sherman Law entitling him to threefold the 
damages sustained. It is immaterial that the combination is concerned chiefly 
with intrastate matters or whether the acts which injured the plaintiff were inter- 
state commerce. The illegality arises from the project or plan as a whole. H. B. 
Marienelli v. United Booking Offices of America, 227 Fed. 165. 


THE CLAYTON ACT which makes it unlawful to lease or sell machinery, etc., 
on any condition or agreement which may tend to prevent the lessee or purchaser 
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from dealing with competitors, is applicable to a continuing contract of lease, 
although made before the passage of the law. All persons entering into contracts 
involving interstate commerce must do so subject to the right of Congress there- 
after to control, regulate or prohibit the performance thereof. A contract to do a 
thing, lawful when made, may be avoided by subsequent legislation making it 
unlawful and an act of Congress may lawfully affect rights which had their inception 
before its passage. Elliott Machine Co. v. Center, 227 Fed. 124. 


* 


INCOME TAX. 


RULINGS AND REGULATIONS. 


In December thé 1916 form for use by insurance companies was issued (p. 513) 
and the revised form for use by fiduciaries also appeared (p. 517). 


A ruling holds that where a corporation is compelled by law to liquidate and a 
distribution of assets is made to stockholders the surplus is taxable whether or not 
it was accumulated prior to March 1, 1913 (p. 521). 


A notice to withholding agents has been sent out calling attention to the require- 
ment of the law regarding the deduction of the tax on salaries, wages, rent, etc., 
aggregating $3,000 or more during the year (p. 522). 


A regulation announces that depreciation will not be allowed to fiduciaries as a 
deduction from gross income where no depreciation reserve is maintained and the 
amount claimed as deduction is as a matter of fact paid to the beneficiary (p. 523). 


A very important ruling as to stock dividends revokes all previous rulings and 
holds that stock dividends are the equivalent of cash and constitute taxable income 
under the same conditions as cash dividends (p. 524). 


(NOTE: The page references above are to our Income Tax Service 1915 in which 
these rulings and regulations are printed in full. Some of the rulings are formal 
treasury decisions. Others are letters answering specific questions.) 


WAR TAX. 


RULINGS AND REGULATIONS. 


A treasury decision holds that the penalty of 100% to be added to the tax in 
«ase of fraudulent returns applies to the full amount of tax which should have been 


reported and not only to the amount actually due over and above that shown by the 
false return (p. 299). 


Powers of attorney issued in accordance with the provisions of state statutes 
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authorizing a person to pay a poll tax of an individual are exempt from the tax 
(p. 302). 


(NOTE: The page references above are to our War Tax Service 1915 in which 
these rulings and regulations are printed in full.) 


FEDERAL RESERVE. 


A regulation extending open market purchases of bankers’ acceptances to domestic 
acceptances appears on page 361. Heretofore such purchases have been limited 
to acceptances based on the importation or exportation of goods. 


Informal rulings have been made explaining the distinction between bankers’ 
acceptances and trade acceptances, interpreting the application of the Clayton law 
to interlocking directors, the identification of specific goods under acceptances, 
capital stock adjustments by member banks, purchase of commodity loans and on 
loans by member banks on warehouse receipts (pages 364 to 368). 


The law department has given an opinion that reserves must be maintained 
against postal savings deposits (p. 368). 


An important regulation on general open market operations authorizes reserve 
banks to buy and sell cable transfers and foreign and domestic bills of exchange 
(p. 372). 


A resolution of the Federal Reserve Board expresses the opinion that persons 
holding political office under federal or state governments are not eligible as directors 
or officers of federal reserve banks (p. 374). 


(NOTE: The page references are to our Federal Reserve Act Service which 
reports in full all rulings and regulations under the Federal Reserve Act.) 


TRADE COMMISSION. 


No rulings or regulations have been issued by the Federal Trade Commission. 


CONGRESS. 


Congress reconvenes on January 4 after the recess taken over the holidays. 
9626 bills were introduced in the first seven days of the present session. 
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STATE LEGISLATURES. 


Nine state legislatures will meet in session in January. Preparations are com- 
plete in our Legislative Department to handle the collection and classification of the 
mass of proposed laws which will be introduced and to furnish subscribers with 
reports thereon. For further information address our nearest office. 


OUR ALBANY OFFICE. 


The varied activities of our new office indicate its usefulness to Members of the 
Bar. It has been called on to file charters, reports and notices, to serve process, 
to register bonds under the mortgage tax law, to obtain copies of official records, 
and to obtain information of almost every kind.. Lawyers throughout the State and 
elsewhere have discovered to their satisfaction that our Albany Office is an efficient 
agency for giving prompt personal attention to matters heretofore entrusted to corres- 


pondence. The charges for service are small, based on the actual time and effort 
involved in each case. 


OUR ST. LOUIS OFFICE. 


Beginning January 1, 1916 the New Bank of Commerce Building will be known 
as Federal Reserve Bank Building. Our Office is situated on the tenth floor of this 
building. 


NEW PUBLICATIONS. 


INCOME TAX SERVICE 1916. The service book for 1916 will be ready for 
delivery on or about January 6. The new book has been completely revised and 
contains all rulings, regulations and opinions arranged in form for quick reference, 
For further information address our nearest office. 


STOCK TRANSFER TAX LAW OF PENNSYLVANIA WITH RULINGS 
THEREON BY THE AUDITOR GENERAL. This pamphlet has been reprinted 
by our Pennsylvania offices for free distribution to lawyers interested. It is a timely 
publication, as the law goes into effect on January 1, 1916 and knowledge of its pro- 
visions even among lawyers is not widespread. Copies may be had, without charge, 
by addressing our Philadelphia Office, 1428 Land Title Building, or our Pittsburgh 
Office, 1639 Oliver Building. 


THE CORPORATION JOURNAL should be kept in a binder for convenient 
reference. We furnish a substantial binder for $1.50. 
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